INTRODUCTION
Individual states used to have an almost unlimited power to organize the rules and procedures for admitting aliens to their territory. In the last decades this sphere of state autonomy has been limited through international standards of refugee and human rights law. It has become even more limited for the EU Member States with the emergence of the Common European Asylum System (CEAS) 1 . The European Union has been slowly building its migration policy since 1999. Today, we speak about second phase CEAS legislation, which consists of several legislative instruments 2 . The system has undergone an evolution, as new needs and gaps have been identified throughout these years. The European Union has created a specific regime of subsidiary protection to cover persons not eligible for refugee status. This mechanism has become a subject of criticism for undermining the efficiency 
I. DEFINITION OF A "MASS INFLUX" AND THE FUTURE OF TEMPORARY PROTECTION
The notion "mass influx" itself does not exist in the treaty law. The term can be found in the United Nations General Assembly Declaration on Territorial Asylum of 1967 9 and in the EU Temporary Protection Directive 2001/55/EC of 20 July 2001 10 . "Mass influx" is defined in Article 2(d) of the directive as the arrival of "a large number of displaced persons, who come from a specific country or geographical area whether their arrival in the Community was spontaneous or aided, for example through an evacuation program". For establishing a "mass influx" under the directive it is indispensable to further analyze the notion of "displaced persons". In the light of Article 2(c) 'displaced persons' means "third-country nationals or stateless persons who have had to leave their country or region of origin, or have been evacuated, (…) and are unable to return in safe and durable conditions because of the situation prevailing in that country, who may fall within the scope of Article 1A of the Geneva 8 V Chetail (n 3) 1-2; H Storey, 'Armed conflict in asylum law: the "war-flaw" (2012) 31(2) Refugee Survey Quarterly 1. 9 Its Article 3(2) provides for an exception to the non-refoulement principle in case of a mass influx, for overriding reasons of national security or in order to safeguard the population. 10 This is a very broad definition which, de facto, also offers protection to individuals that would not fall within the scope of the Qualification Directive. Since both acts are elements of one larger system, their interpretation should be unified and coherent. But even if we apply the interpretation of an "armed conflict" and a requirement of the individualization of risk (valid also in the extreme situation of generalized violence in the country of origin 12 ) suggested by the European Court of Justice (CJEU) with respect to the provisions of the Qualification Directive, it is clear that Article 2(d) of the Temporary Protection Directive will anyway cover all persons fleeing from war or other similar violence. This point will be discussed later in more detail. Moreover, point (ii) has been formulated in a rather broad manner, since it does not refer to a limited catalogue of basic or non-derogable human rights, but to "human rights" in general. In this way, it goes beyond the Qualification Directive. To sum up, a temporary protection applies not only to persons eligible for refugee status and subsidiary protection under the Qualification Directive arriving en masse. Now, let us proceed to the ratio legis and the aim of the Temporary Protection Directive. According to its Article 1, it is to "(...) establish minimum standards for giving temporary protection in the event of a mass influx of displaced persons (...) and to promote a balance of effort between Member States in receiving and bearing the consequences of receiving such persons". It indeed sets various State's obligations towards persons enjoying temporary protection, but its focus seems to be on the distribution of burdens connected with a mass influx. It thus recalls a notion of "solidarity" between the States on several occasions, and foresees certain mechanisms to put it into practice.
It requires explanation that temporary protection (unlike subsidiary protection) is not a complementary form of protection to the Geneva Refugee Convention and should be seen as "interim protection" or an "interim measure"
13 .It should be triggered not by the appearance of certain groups of aliens at the Europe's door but by the risk that the asylum system will be unable to process the influx without adverse effects for its efficient operation. It is the individual refugee status determination processing capacity of the host State(s) that is crucial here 14 . The need for an instrument to handle mass influxes of displaced persons from third countries has been highlighted by the arrival of large 15 . The numbers we are witnessing today are even higher, that is why one may reflect upon the reasons why the mechanism has not been used so far. Article 5 of the directive provides that the existence of a mass influx of persons shall be established by a Council Decision adopted by a qualified majority. Such a decision has not been adopted probably because the directive encompasses several solidarity clauses and thus would require cooperation and burdensharing from all Member States. Paradoxically, solidarity became "the final nail in the coffin" for the directive. It may be anticipated that the temporary protection directive will remain a "dead letter" and will never be put into practice.
UNHCR has opted for a different approach when dealing with mass migrations -in his "Guidelines for International Protection No. 11" of 24 June 2015 a prima facie recognition of refugee status 16 is called for. The document defines that "A prima facie approach means the recognition by a State or UNHCR of refugee status on the basis of readily apparent, objective circumstances 17 in the country of origin or, in the case of stateless asylumseekers, their country of former habitual residence". Furthermore, it explains that such an approach acknowledges that those fleeing these circumstances are at risk of harm that brings them within the applicable refugee definition. Guidelines were adopted to answer the problem of large-scale arrivals when individual status determination is technically difficult and impracticable 18 . What UNHCR suggests is utilizing a rebuttable presumption that all people or certain groups of people fleeing a certain country or countries are at risk of harm and should be granted refugee status 19 . Therefore, in my opinion, it presents a strong position against "differentiated risk". 15 Opinion of the Economic and Social Committee on the "Proposal for a Council Directive on minimum standards for giving temporary protection in the event of a mass influx of displaced persons and on measures promoting a balance of efforts between Member States in receiving such persons and bearing the consequences thereof" (2001/C 155/06), [2001] OJ C 155/21, see also preamble to the directive, point 6. 16 HCR/GIP/15/11, available at: http://www.unhcr.org/publications/legal/558a62299/guidelines-international-protection-11-prima-facie-recognition-refugee.html (last accessed 27.04.2016). 17 Guidelines suggest that to identify "readily apparent and objective circumstances" country information by will play an important role because UNHCR is often uniquely placed to obtain first-hand information on the causes and motivations of flight 4, para 17. The problem of obtaining information and evidence, as well as of their relevance will be discussed further at the end of the article. 18 Guidelines (n 16) 3, para 9. The document explains that this approach is not a new invention and that it has been a common practice by states and UNHCR for over 60 years. It has also been mentioned in previous guidelines -UNHCR, "Protection of Refugees in Mass Influx Situations: Overall Protection Framework", 19 February 2001, EC/GC/01/4, available at: http://www.unhcr.org/3ae68f3c24.html, para 6. 19 Presumption could be lifted in individual cases when "Evidence to the contrary is information related to an individual that suggests that he or she should not be considered as a refugee -either because he or she is not a member of the designated group or, although being a member, should not be determined to be a refugee for other reasons (i.a. exclusion)", (n 16) 4, para 18. 
II. READMISSION AGREEMENTS AND THE PRINCIPLE OF NON-REJECTION AT THE BORDER (NON-REFUSAL OF ENTRY)
Whilst States are not obliged to admit all aliens to their territory, in the case of a mass influx they may be inclined to use indiscriminate means (covering all migrants, including asylum seekers) to restrict the entry. This leads us to the question whether the principle of non-refoulement encompasses non-rejection at the frontier or an obligation of admission to the territory?
Article 33 of the Refugee Convention (the non-refoulement principle) is believed by the majority of the scholars, including the UNHCR 20 , to cover not only instances of return but also of non-rejection at the frontier, notwithstanding the scale of influx and its impact on a State's resources, economy or political situation 21 . However, if a mass influx was to additionally jeopardize the safety or security of the local population, an exception could be applied 22 .
Some commentators present voices in favour of a restrictive and literal interpretation of this provision and refer to the travaux preparatoires to the Convention 23 . They rely on the argument that literal understanding of the terms "expel" and "return" implies that a person has to be present on the State's territory. Vincent Chetail, on the other hand, presents a view that international refugee law does not provide a clear-cut answer in favour of either interpretation 24 . One convincing argument is based on a functional interpretation and the idea that non-refoulement applies to refugees irrespective of whether their status has been formally declared. Recognition of the refugee status of a person is of declarative and not constitutive nature 25 . The Inter-American Court of Human Rights has correctly stated that to interpret it otherwise would render the principle illusory and without content 26 . The same applies to persons at risk of ill-treatment (torture, inhuman and degrading treatment or punishment). 20 Similarly, convincing arguments are presented to support a customary character of the non-refoulement and non-rejection principle. Nevertheless, it has to be noted that in 1951 (when the Convention was adopted) the principle of non-refoulement was not a customary norm and it did not encompass nonrejection at the border. Professor Goodwin-Gil presents arguments (based on state practice and opinio iuris) that both "faces" of the principle have become customary since that time 27 . However, in cases of a mass influx, it is more difficult to give a clear normative answer. Since there is nothing in the text of the Refugee Convention that could serve as a clear guidance, it seems reasonable to concentrate on the State practice and opinio iuris. Although we may find some examples of closing the borders 28 , the practice of the majority of States has been different. On the other hand, an exception to the principle of nonrefoulement in cases of a mass influx was endorsed in the Declaration on Territorial Asylum adopted by the General Assembly in 1967. Its Article 3(2) provides for an exception to the non-refoulement principle in case of a mass influx for overriding reasons of national security or in order to safeguard the population.
Since the mechanism of temporary protection was not, and most probably will not be used, the EU is trying other measures to deal with the mass influx of migrants. During the European Council summit in March 2016, Turkey confirmed its commitment to implementing the bilateral readmission agreement with Greece to accept the rapid return of all migrants not in need of international protection crossing from Turkey into Greece and to take back all irregular migrants apprehended on Turkish waters 29 . People who do not apply for asylum in Greece or whose applications for asylum have been declared inadmissible or unfounded will be returned to account when assessing their implementation. First, it has to be remembered that the non-refoulement principle applies not only to the country of origin, but also to any other place, where the persons would face a real risk (danger to their life or freedom) or where no adequate procedural standards are in place, which would protect the individual from an arbitrary deportation to the country of "direct risk" 31 . Another concern relates to detention conditions in Turkey. Since Turkey is not an EU Member State, it does not have to fulfill the standards foreseen in the Reception Directive and Procedural Directive. However, Turkey is a party to the European Convention on Human Rights (ECHR), and should follow the minimum standards as highlighted in the case-law of the European Court of Human Rights (ECtHR) 32 . Another issue that requires consideration is the legality of measures undertaken at sea, or more generally, a question of how far individual States (or the EU as a whole) could go in restricting entry of aliens into their territory. We have already witnessed examples of "externalization practices" 33 , such as the summary return of asylum seekers from Bulgaria to Turkey in 2014 and 2015 34 . Push-backs and interception at sea have been a common practice adopted by many countries, especially by the United States 35 , and has also been utilized by the EU 36 . Refusal of entry on international waters raises particular concerns for two reasons. Firstly, because it is more difficult to control and observe the actual practice of the authorities (who may be more inclined to push back 31 40 . More recently, in a widely-discussed case Hirsi Jamaa v. Italy, the ECtHR stated that interception of asylum seekers on the high seas violated Article 4 of Protocol no. 4 to the ECHR, because the prohibition of collective expulsion generally applies to any measure "the effect of which is to prevent migrants from reaching the borders at the state or even push them back to another state" 41 . Therefore, the Court firmly concluded that the term "expulsion" covers also all means of refusal to authorize entry into national territory 42 . An agreement with Turkey bypasses this prohibition because it obliges Turkey to apprehend migrants in its territorial waters and is not related (connected) with refusal to authorize entry on the part of Greek authorities. The final outcome is, however, the same -that is -prevention from reaching the borders of the EU member states. 
UNHCR, Advisory Opinion on the Extraterritorial Application of Non-Refoulement Obligations under the 1951 Convention relating to the Status of Refugees and its 1967

III. DETENTION OF ASYLUM-SEEKERS -FOCUS ON ADEQUATE CONDITIONS AND PROCEDURAL GUARANTEES
Detention of migrants applying for international protection (refugee status or subsidiary protection) is a common practice. Within the EU, the legal basis for detention is provided by national laws implementing the Reception Directive 43 . Article 8 para 1 of the directive provides for a rule that a person should not be held in detention for the sole reason that he or she is an applicant for international protection. It is a last resort measure; that is, if other less coercive alternative measures cannot be applied effectively. Paragraph 3 provides for a list of exceptions when an applicant may be detained -i.a. to determine or verify his or her identity or nationality, to determine those elements on which the application for international protection is based, which could not be obtained in the absence of detention, particularly when there is a risk of absconding and when protection of national security or public order so requires. In a mass migration situation, reasonable arguments could be put forward to justify the necessity of detention, but the mere fact that large numbers of aliens are crossing the border seems not to fall under a risk to national security or public order 44 . In this context, an important preliminary ruling from CJEU is expected soon. In the ruling the Court will reflect on the interpretation and validity of articles 8(3)a) and 8(3)b) of the Reception Conditions Directive in the light of Article 6 Charter of Fundamental Rights of the EU 45 . It is clear that in order not to violate international human rights law, detention must be prescribed by law and be non-arbitrary -that is reasonable and proportional to the objectives to be achieved. Sub-paragraphs (a) to (f) of Article 5 § 1 ECHR contain an exhaustive list of permissible grounds on which persons may be deprived of their liberty and no deprivation of liberty will be lawful unless it falls within one of those grounds. One of the exceptions, included in sub-paragraph (f), permits the State to detain aliens "to prevent effecting an unauthorized entry into the country" or "against whom action is being taken with a view to deportation". Detention "with a view to deportation" is not limited to instances when the deportation is in progress. It could also cover instances of pending asylum cases since a possible dismissal of the asylum application could open the way to the execution of the deportation orders 46 that while detention might serve a legitimate aim and be necessary, it cannot be arbitrary 47 . The question is, how to assess this condition? The right to liberty and security enshrined in Article 5 foresees a set of guarantees to ensure that an arrest or detention is fair and justified. Much emphasis in this provision and in the case-law is given to the duration of arrest/detention and to the promptness of legal procedures 48 . In a recent ECtHR judgment against Hungary that concerned asylum proceedings, the Court found that any deprivation of liberty will be justified only for as long as deportation or extradition proceedings are in progress. If such proceedings are not prosecuted with due diligence, the detention will cease to be permissible 49 . The Court indicated that to avoid being branded as arbitrary, detention under Article 5 § 1 (f) must be carried out in good faith; it must be closely connected to the ground of detention relied on by the Government and the length of the detention should not exceed time reasonably required for the purpose pursued 50 . What is meant by "reasonably required"? It is a common fact, that in asylum proceedings the quality of evidence presented by the applicant is a major problem and it is often difficult to determine the applicant's identity or nationality. Therefore, it usually takes time to verify the claim. The Court has already considered periods of three and six months' detention pending a determination of an asylum claim to be unreasonably lengthy 51 , but on other occasions it considered periods of eight, or even almost twelve months to be in accordance with the Convention 52 . It follows from the Court's jurisprudence that even if the length of detention is unreasonable, the "overall reasonableness" of detention depends on the conditions of detention 53 . In other words, if conditions are appropriate, even twelve-month-long detention will not amount to the breach of the Convention.
Thus, the efforts should concentrate on the conditions of detention and adequate procedural guarantees. The reality of some EU countries, however, reveals some deficiencies, i.a. failure to guarantee proper legal representation, lack of access for detainees to consular services and interpretation or translation services, lack of appropriate detection procedures for vulnerable 47 As emphasized by the ECHR in case Mahamed Jama v. Malta ECHR 26.11.2015, appl. no 10290/13, para 139 -"It is a fundamental principle that no detention which is arbitrary can be compatible with Article 5 § 1 and the notion of "arbitrariness" in Article 5 § 1 extends beyond lack of conformity with national law, so that a deprivation of liberty may be lawful in terms of domestic law but still arbitrary and thus contrary to the Convention". 48 Suso Musa v. Malta, ECHR 23.07.2013, appl. no. 42337/12, (violation of 5 § 1 (f) in respect of the applicant's detention that lasted 6 months and particularly in view of his conditions of detention). In contrast, Mahamed Jama v. Malta (n 47) (where no violation was found even though the applicant has been detained pending her asylum application for eight months). 49 In general, the place and conditions of detention should be appropriate, bearing in mind that the measure is applicable not to those who have committed criminal offences but to aliens who, often fearing for their lives, have fled from their own country 57 . The CJEU has also had the opportunity to set the procedural safeguards in asylum proceedings. The case Mukarubega expressly endorsed the right to be heard, as enshrined in the general principle of good administration, in the Return Directive context, and highlighted that it applies in the context of taking a return decision 58 . In Boudjlida the Court stated that the right to be heard implies an obligation upon national authorities to ensure that the person concerned always has the possibility to express his/her point of view on the legality of his/her stay and on possible reasons that may justify the non-adoption of a return decision 59 .
Other possible dangers that might arise as a consequence of a mass influx are accelerated or fast track procedures of dealing with asylum applications. It is of course desirable that the applications are handled quickly and efficiently in order not to detain migrants for long periods, but a balance has to be found between efficiency and fairness (ensuring procedural standards of justice). 54 Report of François Crépeau (n 36) para 52. See also ECHR in Ahmade v. Greece, judgment of 25.09.2012, appl. no. 50520/09, where a whole set of violations were found (art. 3 taken separately and in conjunction with art. 13, art. 5 § 1, art. 5 § 4). More recently: R v. Russia 
IV. ENFORCED RETURN AND THE BENEFICIARIES OF TEMPORARY PROTECTION. NUANCES OF COLLECTIVE EXPULSION
Let us now move to a question of what would happen to the beneficiaries of temporary protection when the reasons for the protection have ceased to exist (when they would be able to return to their country or region of origin in safe and durable conditions) or when the maximum period of protection had passed (max. 3 years 60 ). The Temporary Protection Directive foresees the return of persons whose temporary protection has ended and who are not eligible for admission (refugee status or subsidiary protection). It seems that the drafters have overlooked an important discrepancy between the directive and human rights law. The following scenario might happen, which has most probably been overlooked by the policymakers. The directive provides that persons enjoying temporary protection must be able to lodge an application for asylum, but they are not obliged to do that. What would therefore happen to the beneficiaries of temporary protection who did not apply for international protection? Could they be collectively returned? In order to answer this question we need to turn to human rights standards.
Although there is no expressis verbis prohibition of collective expulsions in the International Covenant on Civil and Political Rights (ICCPR), the Human Rights Committee derived it from article 13 of the Covenant 61 . Regional core human rights treaties, on the other hand, all provide for an express prohibition 62 . It is also foreseen in the EU Charter of Fundamental Rights in Article 19 (1).
The core purpose of Article 4 of Protocol no 4 to the ECHR is to safeguard and ensure that each person has been given the opportunity to put arguments against their expulsion to the competent authorities on individual basis 63 . As emphasized by the Court, expulsions need to be carried out following, and on the basis of, a reasonable and objective examination of the particular case of each individual 64 . While every State has the right to establish its own immigration policy, problems with managing migration flows cannot justify practices incompatible with the State's obligations under the Convention. However, the fact that a number of aliens received similar decisions does not necessarily mean that there is a collective expulsion, on the condition that an individualized examination has taken place 65 . The same reasoning applies to cases of group repatriation 66 . In this context, one of the ECtHR judgments deserves particular attention. The case Khlaifia and Others v. Italy concerned detention in a reception centre on Lampedusa and subsequently on ships moored in Palermo harbour, as well as the repatriation to Tunisia, of clandestine migrants who had landed on the Italian coast in 2011 during the events linked to the "Arab Spring" 67 . The Court further considered that the applicants had suffered a collective expulsion, as their refoulement decisions did not refer to their personal situation; the Court held in particular that an identification procedure was insufficient to disprove collective expulsion. Furthermore, the Court noted that at the time a large number of Tunisians had been expelled under such simplified procedures. Lastly, the Court considered that the applicants had not benefited from any effective remedy in order to lodge a complaint, because under Article 13, if a remedy was to be deemed effective in the case of a collective expulsion it had to have automatic suspensive effect, which in this case meant that it should have suspended the refoulement to Tunisiaand that had not been the case. The Court observed that although the applicants had indeed been presented with individual refoulement decisions, the latter had all been identically worded, with no reference to their personal situations, nor had they been interviewed individually. The Court also noted that although the applicants, unlike the migrants in the case of Hirsi Jamaa and Others, had undergone an identification procedure, the latter was insufficient to preclude the existence of collective expulsion.
This analysis could lead to a conclusion that, eventually, expulsion of beneficiaries of temporary protection could only take place after individual assessment of requests for international protection or after other forms of legalization of stay.
Although there are no explicit exceptions or limitations to this prohibition in the provision of Article 4 of Protocol no 4 to the ECHR itself, it is not absolute 68 since it can be the subject of derogation under article 15 of the Convention. However, it needs to be emphasized that in case of risk of illtreatment in the country of destination (that is covered by a non-refoulement principle), prohibition of collective expulsion becomes absolute.
Taking the above into account it may be surmised that the EU countries refrained from making use of the Temporary Protection Directive primarily because of its strong emphasis on solidarity and, to some extent, also because an alien admitted to the EU is difficult to return.
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V. ANATOMY OF SCALE. GENERAL VIOLENCE, DIFFERENTIATED RISK AND NON-REFOULEMENT
The concept of refugee status and territorial protection offered to nonnationals is traditionally based on individual factors/situation (sometimes membership of a group) and contingent (dependent) on the existence of persecution 69 . The Refugee Convention reflected these factors in art. 1A(2) (Definition of a refugee) art. 33 (Prohibition of expulsion or return). Both provisions mention the same set of reasons (factors): race, religion, nationality, membership of a particular social group or political opinion. Article 1A (2) further requires establishing a well-founded fear of being persecuted. On the other hand, art. 33 is applicable to refugees whose life or freedom would be threatened on account of one of the reasons listed above.
In cases of a mass influx, the flow of the majority of people is caused by general factors (war, general violence); therefore a question arises, whether the 1951 Convention covers victims of armed conflicts (the so-called "war refugees"). Even though this problem has been a subject of an academic debate for more than three decades, it is still far from being resolved 70 . The points discussed below will illustrate a struggle between the idea that in exceptional situations general risk factors are sufficient to grant international protection, and the idea of "risk differentiation" that requires some individualization of risk in all instances.
The 1979 UNHCR Handbook stated that "persons compelled to leave their country of origin as a result of international or national armed conflicts are not normally [emphasis: J.K-P] considered refugees under the 1951 Convention or 1967 Protocol" 71 . The idea behind this interpretation was rooted in a view that the fear that is felt indiscriminately by all (or most citizens) as a consequence of civil war is insufficient to offer protection. In other words, a "differential risk" -that would distinguish the asylum seeker from other civilians caught up in the armed conflict -was required from persons fleeing armed conflict. As some indicate, this interpretation has been followed in national practice for two decades 72 . Even more recently the UNHCR did not go as far as to suggest that all civilians affected by an armed conflict or situation of general violence would fall under the scope of article 1 of the Refugee Convention and be treated as refugees. Proving sufficient 69 The notion of persecution is not defined in the refugee law and in international human rights law. It is an evolving concept and the UN High Commissioner for Refugees (UNHCR) has identified some general categories of situations that will amount to persecution -see: UNHCR Handbook paras. 51-60. threat of harm and a nexus with a Convention ground is still required. According to UNHCR, "persons who flee the indiscriminate effects of violence associated with conflict with no element of persecution (...) might not meet the Convention definition, but may still require international protection on other grounds" 73 . In order to assess the conditions provided for in the Geneva Convention, it is important to concentrate on the type of conflict and to analyze its background and methods of warfare. The notion of "persecution" in conjunction with its grounds, takes a central role in this respect. We may speculate that most contemporary civil wars or non-international armed conflicts (i.a. conflicts in Rwanda or Syria) would pass the test. But what if the cause of conflict is mostly rooted in a fight for power or natural resources (such as diamonds, petroleum) or if we were faced with an international armed conflict for a territory or control over resources? Even in the first group of conflicts, how would we assess a situation of people that are not targeted because of one of the grounds but are clashed between the belligerent parties and may become victims of indiscriminate warfare? In other words, is (civilian) risk of being killed during a war a "persecution"? At this point it should be remembered that these uncertainties at a universal level have led to regional broadening of protection either through a broadened definition of a refugee through an explicit inclusion of persons fleeing armed conflict (Cartagena Declaration and OAU Convention) or a new type of protection (subsidiary protection in EU Qualification Directive).
It has been observed, however, that in defining "persecution" under the Geneva Convention there is a tendency to adhere to the concept of a serious violation of human rights 74 . Fernando M. Mariño Menédez suggests that in recent times the legal distinction between the protection from persecution and protection for other reasons (related to human rights) has become blurred 75 . It is indisputable that independence from the notion of "persecution" made protection from refoulement offered by human rights more generous than the one offered by refugee law.
However, a different problem emerged in human rights, namely what kind of ill-treatment would trigger the protection from refoulement? In other words, could the risk of being killed or injured because of warfare be interpreted as "inhuman", "cruel" or "degrading" treatment? The article will now focus on recent jurisprudence by the Committee Against Torture (CAT), the Court of Justice of the European Union and the European Court of Human Rights related to the "refugees from war" and its possible consequences for national practice in Europe. 
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Article 3 of the Convention against Torture and other Cruel, Inhuman, Degrading Treatment or Punishment 76 does not explicitly mention illtreatment other than torture. However, it has been observed that the Committee emphasizes continuity between various provisions of the Convention and therefore it cannot be excluded that a proven, personal, real and foreseeable risk of prohibited treatment falling short of torture may be covered by the principle of non-refoulement 77 . Fernando M. Mariño Menédez presents a view that the Committee against Torture's jurisprudence is progressively concentrating on the element of "severe pain" and attaches less significance to the reason (motive) or purpose in causing it or to the requirement of risk to be personal 78 . A review of CAT's jurisprudence proves, however, that existence of "personal risk" is required 79 , even in a situation of serious and common breaches of human rights in a country of origin -"(...) the aim (...) is to establish whether the individual concerned would be personally at a foreseeable and real risk of being subjected to torture in the country to which he or she would be returned. It follows that the existence of a pattern of gross, flagrant or mass violations of human rights in a country does not as such constitute sufficient reason for determining that a particular person would be in danger of being subjected to torture on return to that country; additional grounds must be adduced to show that the individual concerned would be personally at risk" 80 . The rule of "individualization of risk" has nevertheless been mitigated (albeit not straightforwardly) on two occasions; when the Committee dealt with cases concerning countries affected with internal conflicts and serious instability. The first (considered in 2012) concerned Afghanistan. In the CAT's opinion Afghan authorities were at that time unable to protect citizens from the attacks by the Taliban. Moreover, this conclusion referred to the whole territory of the country 81 .The second case concerned a woman who was to be returned to Congo. In this particular case she managed to prove that she had been a victim of torture by FARDC soldiers, however CAT's considerations seemed to have a more general character. The Committee stated that violence against women (including torture and rape) had been used by all parties to the conflict almost on the whole territory of the country 82 . Thus, it could be anticipated, that violation of art. 3 of the Convention would be found, even if a communication was filed by a woman, who had not yet suffered such violence before fleeing Congo. People fleeing from armed conflicts will, in general, be eligible for a subsidiary protection, as article 15 c) of the Qualification Directive defines "serious harm" as "serious and individual threat to a civilian's life or person by reason of indiscriminate violence in situations of international or internal armed conflict". It does not of course preclude the possibility for individuals to apply for refugee status; this would, however, require evidence of persecution foreseen in articles 9 and 10 of the directive.
The major interpretative problem (crucial for a proper application of the directive by domestic bodies) is obvious at first glance -what does "individual threat" mean? Moreover, the whole sentence seems logically wrong and contradictory. How is it possible to show individual threat in a situation of indiscriminate violence, which by its nature is non-selective and general. 85 . Finally, the CJEU constructed a "sliding scale test", meaning that "the more the applicant is able to show that he is specifically affected by reason of factors particular to his personal circumstances, the lower the level of indiscriminate violence required for him to be eligible for subsidiary protection" 86 . I agree that this test prevents the application of an "either or" or "all or nothing" approach when the level of armed conflict and general violence passes some kind of threshold below which no one is at risk and above which everyone is 87 . Even though the judgment referred to the previous version of the directive 88 , the wording in article 15 c) remained unchanged 89 , thus the interpretation given by the CJEU is still relevant. There have already been several cases brought before the ECtHR, that concerned the non-refoulement principle in an armed-conflict or general violence context (situation). In each of them the Court has reiterated that a general situation of violence will not normally in itself entail a violation of Article 3 in the event of expulsion 90 . Nevertheless, there may be an extreme situation, where the general violence in the country of destination is of such intensity as to create a real risk that any removal to that country would necessarily violate Article 3 91 . It thus seemed clear that if this kind of situation was to be identified the person in need of international protection would not have to present any additional evidence of personal risk. If this was not be the case, the assessment of an alleged violation would be relative depending on all the circumstances (both individual and general) of the case. At the same time, the Court made it clear, that the mere possibility of ill-treatment on account of an unsettled situation in the requesting country does not in itself give rise to a breach of Article 3 92 . So far, the European Court of Human Rights has only once identified an extreme case of general violence which entailed a real risk of ill-treatment simply by virtue of an individual being exposed to such violence on returnthat is, in the judgement in Sufi and Elmi v. United Kingdom of 28 June 2011. The case concerned a situation in Somalia (and more specifically, in its capital -Mogadishu). The assessment of intensity of general violence due to an armed conflict was based on the British practice 4-element test: 1) are parties to the conflict either employing methods and tactics of warfare which increased the risk of civilian casualties or directly targeting civilians 2) is the use of such methods and/or tactics widespread among the parties to the conflict 3) is the fighting localized or widespread 4) what is the number of civilians killed, injured and displaced as a result of the fighting.
European Court of Human Rights
It should to be noted that not only the means of warfare and level of violence were assessed. The Court also took into account other factors, such as: dire humanitarian conditions in refugee camps, lack of reasonable IFA (internal flight alternative) and the fact that the government failed to demonstrate that special circumstances such as powerful clan or family connections could ensure the individual's protection. While the first two factors could be regarded as general because they affected many civilians regardless of their individual characteristics and situation, the third one is of a different nature. It is unclear to me why it has been considered at all, if the Court initially assessed the situation in Somalia as an extreme and exceptional one and stated that all returns would violate art. 3 of the Convention. Moreover, it is controversial to rely on family/clan protection because it is the state that is obliged to protect individuals, not other entities. 95 . It needs to be kept in mind that when assessing the general situation in Syria, the Court of course had to rely on the material referring to the situation in 2010 (the time of deportation of the applicants) and not in 2015 (when the judgment was released). In 2010, the Syrian uprising and the ongoing armed conflict in Syria had not yet begun. Therefore, applicants had to prove a real risk of an individual or group nature.
A much more interesting judgment regarding the non-refoulement principle was released in 15 October 2015 (L.M. and others v. Russia) 96 . In this judgment the Court used the Sufi and Elmi test, but also considered additional criteria of essentially individual or group character. The first criterion related to the exact place of origin and residence of the applicants (Aleppo and Damascus) was where exceptionally heavy fighting took place at the relevant time. The second was strictly individual, as it referred to (considered) the fact that the applicant's relatives were killed by armed militia, and that the applicant himself feared that he would be killed too. The third criterion was the ethnic origin of one of the applicants (a stateless Palestinian), which made him a member of a group that was regarded by the UNHCR as being in need of international protection. Finally, the last element that was taken into account was the applicants gender and age (they were young men, who, in the view of the Human Rights Watch, were in particular danger of detention and ill-treatment). Taking all these factors into consideration, the Court found that deportation of the applicants would lead to a violation of art. 
VI. METHODOLOGY FOR ASSESSING GENERAL SITUATION IN THE COUNTRY OF ORIGIN
Two major problems may be identified with respect to the mass migrations and assessment of general situation in the countries of origin: methodology and danger of forum shopping. The 2011 Qualification Directive in its Article 4 (Assessment of facts and circumstances) concentrates on evidence provided by the applicant, while with respect to the situation in the country of origin it only briefly foresees that "all relevant facts as they relate to the country of origin at the time of taking a decision on the application; including laws and regulations of the country of origin and the manner in which they are applied".
Similarly, the existing case-law of international judicial and quasijudicial bodies does not offer sufficiently precise guidance as to the kind of evidence, its validity and authority. Moreover, the assessment of a situation by an international body is of little relevance for future domestic practice, unless it provides general guidelines and rules, because the circumstances under review are not static.
The ECtHR recommends that the assessment must be comprehensive and not only analytic 101 . As for the burden of proof, according to a wellestablished case-law, in principle it is for the person seeking international protection to adduce evidence in support of non-refoulement. However, in the recent case of F.G. v. Sweden 102 . Although this statement reflects usual domestic practice, it may be seen as an additional acknowledgment of an asylum seeker's vulnerability.
In order to assess relevant factors, such as the general situation of the country, the exposure to risk of a particular group or the inexistence of State protection, the ECtHR and CAT rely on State parties' reports, judicial decisions, international organizations and agencies, such as the UNHCR, international human rights bodies and reliable NGO reports 103 . Assessment of the application by domestic bodies ought to follow a similar methodology. It should be "(...) adequate and sufficiently supported by domestic materials, as well as by materials originating from other reliable and objective sources such as, for instance, other Contracting or non-Contracting States, agencies of the United Nations and reputable non-governmental organizations"104.
A clear illustration of the aforementioned problems is provided by one of the domestic decisions (A.A. v. The Secretary of State for the Home Department105) that concerned expulsion to Iraq. In the opinion of the Upper Tribunal the degree of indiscriminate violence in certain parts of Iraq was so high that it exposed persons to a real risk of serious harm (within the meaning of Article 15(c) of the Qualification Directive) merely due to their presence there. However, other areas of the country (including Baghdad City) did not meet this threshold, therefore internal relocation was deemed reasonable. The Tribunal explicitly noted that its conclusions were contrary to those of the UNHCR and Amnesty International which considered that States should not deny Iraqi nationals international protection on the basis of internal flight alternative. However, it considered that these reports referred to internal flight alternative risks in a generalized way without specific details on particular governorates of Iraq, which had been available in the other evidence before it. This decision was identified to give country guidance (an authoritative finding on the issue identified in the judgment which is binding on other Tribunals which consider the same matters) on Iraq. If domestic bodies responsible for reviewing applications for subsidiary protection and refugee status will pick and choose information and evidence and base their decisions primarily on national material we may end up with several "national standards" of protection instead of a European one. This, of course, would be detrimental both to persons fleeing generalized violence and the common asylum system.
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CONCLUSIONS
The scale of migration Europe has been witnessing for the last two years has definitely put into question some of the mechanisms and traditional concepts. Even though the EU was theoretically prepared to absorb largescale migrations through temporary protection, the scale changed social perception and political thinking. Since the current waves of migrations are surely not the last and the biggest ones, Europe has to review its policy and prepare long-term measures. In this process, account needs to be given to human rights law and refugee law, especially with regard to the qualification of persons in need of protection, the non-refoulement and procedural guarantees.
Due to the fact that mass influx migrations are caused by general factors (usually armed conflict, other internal clashes; in the future probably also natural and humanitarian disasters), a fundamental issue will be to assess the general situation in the country of origin in a coherent and uniform manner. Therefore, domestic bodies should be given more guidance through legislation or jurisprudence. The existing "sliding scale" test and the concept of "sufficient intensity" of general violence and "most extreme cases" should be further elaborated.
To sum up, a more general remark could be made that international protection criteria and concepts (notwithstanding whether enshrined in refugee law or human rights treaties) should not be interpreted nationally. It would be ideal to have a universally agreed interpretation in order to avoid the regionalization of protection 106 .
